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STATEMENT OF QUESTIONS PRESENTED 

1. Whether the court below erred in holding as a matter 

of law that a sixteen and a half acre tract of land 

located across a paved highway from the entrance to 
“Dower House” estate was never incorporated into said 
“Dower House” estate although the court accepted the 
Special Master’s findings that both were owned by testa¬ 
trix Eleanor Patterson, and that said 16-1/2 acre tract 
was purchased for the protection of “Dower House” 
estate and was used in connection with said estate during 
the lifetime of testatrix. 

2. Whether the court below after adopting in toto the 
Findings of the Special Master erred in holding as a mat¬ 
ter of law that the sixteen and a half (16-1/2) acre tract 
of land passed as a part of testatrix’ residuary estate 
under Article Eleventh of the will and not to appellant 
under Article Fifth which devised “my estate known as 
‘Dower House’ * * # including all of the real property, 
improvements and houses comprising the same * * 
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IN THE 


United States Court of Appeals 

For the District op Columbia Circuit 


No. 12,122 


ANN BOWIE SMITH, Appellant 

v. 

WILLIAM C. SHELTON, et al., Appellees 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of the United States 
District Court for the District of Columbia entered Jan¬ 
uary 7, 1954, adopting the findings of fact of the Special 
Master, but reversing his conclusions based upon those 
facts and holding that the tract of land in question did not 
pass to Appellant under Article Fifth of the Last Will 
and Testament of Eleanor Patterson, deceased, but passed 
to her residuary estate under Article Eleventh of her 
Will. (J. App. pp. 28, 29) Notice of appeal was filed on 
January 28,1954. (J. App. p. 30) Jurisdiction of this Court 
is invoked under the Act of June 25, 1948, C 646, 62 Stat. 
929, 28 U.S.C.A. § 1291. 
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STATEMENT OF POINTS 

1. The Court erred in denying the motion of the Appel¬ 
lant, Ann Bowie Smith, to adopt the Seventh Interim 
Report of the Special Master. 

2. The Court erred in granting Appellees’ motion to 
sustain their objections to the Seventh Interim Report of 
the Special Master. 

3. The Court erred in concluding as a matter of law 
that the 16-1/2 acre tract situated across the road from 
the “Dower House” estate was never incorporated into 
the “Dower House” estate of the decedent, Eleanor 
Patterson, and was not specifically or otherwise devised 
by her to Ann Bowie Smith under Article Fifth of her 
Last Will and Testament. 

4. The Court erred in concluding as a matter of law 
that the said 16 1/2 acre tract was devised as a part of 
the decedent’s rcsiduarv estate under Article Eleventh 

w 

of the Last Will and Testament of Eleanor Patterson, 
deceased. 


STATEMENT OF THE CASE 

This appeal involves the question of wdiether a small 
tract of land (16 1/2 acres) across a state highway from 
the entrance to “Dower House” in Prince George’s 
County, Maryland, formerly owned by Eleanor Patterson, 
passed with the devise of “Dower House” estate to Appel¬ 
lant under Article Fifth of the Will of Eleanor Patterson, 
dated June 21, 1946, or whether it passed into her resid¬ 
uary estate under Article Eleventh of her Will. Specifi¬ 
cally, it is on appeal from a judgment entered January 7, 
1954, by the United States District Court for the District 
of Columbia adopting in toto the Special Master’s findings 
of fact, but reversing his conclusions and granting Appel¬ 
lees’ motion to sustain their objections to the Master’s 
report. (J. App. pp. 28, 29) 
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The facts are that in 1931, Eleanor Patterson purchased 
an estate in Prince George’s County, Maryland, then 
known as “Dower House”, containing approximately 532 
acres. It was formerly a part of a very large land grant 
known as “Mt. Airy”. In about 1941, a person named 
Hunnicutt owned a 16 1/2 acre tract of land across the 
road opposite the main entrance to “Dower House”, which 
was also at one time a part of “Mt. Airy.” The property 
had been improved by a house which was destroyed by fire 
and a small frame garage or barn. Hunnicutt had a verbal 
contract to sell the property for $2000, but before the sale 
was consummated Mrs. Patterson heard rumors as to the 
future use of the property which disturbed her very much. 
She was deeply concerned that the use of said tract by 
strangers might detract from “Dower House”. In fact, 
it so concerned her that she discussed it several times with 
her neighbors and friends, the Halloways, who owned the 
property adjoining the 1 S 1 /* acre tract on the south and 
which also lies across the road from “Dower House” 
entrance. (J. App. 15, 38) Whereupon, she arranged to 
purchase the property for $2500.00 in order to keep un¬ 
desirable neighbors from her main entrance and in order 
to protect her “Dower House” property. (J. App. pp. 11, 
12, 15) No other use was made by Eleanor Patterson of 
the 16% acres except to store hay harvested from “Dower 
House” in the small barn located thereon. (J. App. pp. 12, 

16) 

In 1944, because of a dispute with one of her neighbors 
over the boundary line between “Dower House” and the 
adjoining property on the north, Eleanor Patterson em¬ 
ployed a civil engineer to survey the boundaries of “Dower 
House” so that she could get it settled accurately once and 
for all where her line was. She was not concerned with 
the boundaries of the IS 1 /* acre tract as that piece had been 
surveyed shortly before she purchased it and its boundaries 
were well defined. (J. App. pp. 13, 15) 
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Some time subsequent to the purchase of the 16^4 acres, 
Mrs. Patterson offered to give it to a personal friend, a 
Mrs. Stafford, but upon the condition that if at any time 
in the future Mrs. Stafford wanted to dispose of the 
property it should be only with the approval of Mrs. 
Patterson. (J. App. p. 14) 

On August 31, 1944, Eleanor Patterson executed what 
purported to be a Last Will and Testament, the pertinent 
portions of which are: (J. App. pp. 12, 13) 

“Fourth: I give, devise and bequeath unto my 
friend Rlioda Christmas, of Prince Georges County, 
Maryland, my real estate situate across from the lake 
of my ‘Dower House’ estate, hereinafter described, 
said real estate having been acquired by me about two 
years ago, absolutely and in fee simple.” 

• * # • • 

“Sixth: I give, devise and bequeath to my friend, 
Ann Bowie Smith, of Melwood, Marlboro, Maryland, 
the wife of Edward James Smith, my estate known 
as ‘Dower House’, situate in Prince Georges County, 
Maryland, including all of the real property, improve¬ 
ments and houses comprising the same, and the house 
furnishing contained in the said improvements, as well 
as all farm and other equipment and livestock in and 
upon said premises, absolutely and in fee simple.” 

Although she received numerous offers for the sale of 
the 1 6 Y 2 acre tract from prospective purchasers at prices 
many times more than she paid for it, Mrs. Patterson 
refused to sell it and died possessed of it. (J. App. p. 14) 

Eleanor Patterson died on July 24, 1948, leaving a Last 
Will and Testament dated June 21, 1946, wherein she 
revoked all prior wills. Said Will was admitted to probate 
by the United States District Court for the District of 
Columbia holding a probate court. (J. App. p. 6). By 
Article Fifth of that Will, testatrix devised to Appellant, 
for whom Mrs. Patterson had phenomenal affection 
(J. App. pp. 14, 15), her “estate known as ‘Dower House’ 
* * *” in the following language: (J. App. p. 2) 
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“Fifth: I give, devise and bequeath to my friend, 
Ann Bowie Smith, of Melwood, Marlboro, Maryland, 
the wife of Edward James Smith, my estate known as 
‘Dower House’ situate in Prince Georges County, 
Maryland, including all of the real property, improve¬ 
ments and houses comprising the same, and the house 
furnishings contained in the said improvements, as 
well as all farm and other equipment and livestock 
in and upon said premises, absolutely and in fee 
simple. 

If said Ann Bowie Smith should predecease me, 
I then give, devise and bequeath my said estate known 
as ‘Dower House’ to my god-child, Darnell Smith, 
the son of said Ann Bowie Smith, absolutely and in 
fee simple.” 

Article Fourth of the 1944 Will, hereinbefore quoted, 
was eliminated in the final Will of Eleanor Patterson, 
dated June 21, 1946, which revoked the Will of August 31, 
1944, and no specific mention was made of the 1 6Y> acre 
tract in that Will. 

Appellees, the Executors of the estate of Eleanor Pat¬ 
terson, alleging their uncertainty as to the testatrix’s 
intention in certain portions of her Last Will and Testa¬ 
ment, under date of July 25, 1949, filed in the lower Court 
their Complaint for Construction of the Will and for 
Instructions in Regard to Distribution of the Estate. On 
December 19, 1949, Appellees filed their Second Amended 
Complaint in the same action. (J. App. 2, 3, 4) 

Paragraph four (4) of the Second Amended Complaint 
sets forth the provisions of Articles Fifth and Eleventh 
of the Last Will and Testament of the testatrix. Paragraph 
five (5) states, “Nearby the said ‘Dower House’ is located 
certain real property.” A description of the 16^4 acres 
then follows. Paragraph six (6) poses the question: “Does 
the will operate to convey the above described real 
property as a part of the estate known as the ‘Dower 
House’ under Article ‘Fifth’, or does said property fall 
within the residuary estate under Article ‘Eleventh’ as 



6 


being property not specifically devised?” (J. App. p. 4) 
After answers were filed, the matter, on motion of 
Appellees, was referred to a Special Master who proceeded 
to take testimony on all the issues and make periodic 
reports. In the proceedings before the Special Master, 
Executors took the affirmative position that the tract in 
question passed into the residuary estate. The Seventh 
Interim Report of the Special Master concerns only the 
issues raised by paragraphs 4, 5, and 6 of the Second 
Amended Complaint with which we are here concerned. 
(J. App. p. 6) 

The Special Master inspected the property and held a 
hearing at Dower House on November 12, 1951, and a 
hearing in Washington, D. C. on March 3, 1953. By stipu¬ 
lation of counsel affidavits and the prior will of Eleanor 
Patterson dated August 31, 1944, were filed with the 
Master, Briefs were also filed and on October 30, 1953, 
the Master filed his report containing his findings of fact 
and conclusions to the effect “that the Last Will and 
Testament of Eleanor Patterson operates to convey to Ann 
Bowie Smith” (Appellant) the 1 G 1 /* acre tract in dispute. 
(J. App. pp. 6-20) Thereafter, and in proper time 
Appellees filed their Objections to the Master’s Report and 
a motion to sustain their objections. (J. App. pp. 23-27) 
Appellant filed her answer to the objections and a motion 
to adopt the Master’s Report. (J. App. 28, 29) The 
matter came on for hearing before a motions judge of the 
lower court who, after hearing arguments of counsel, 
adopted the Master’s findings of fact as those of the court, 
but sustained Appellees’ objections and concluded as a 
matter of law that the 16y 2 acre tract vras never incor¬ 
porated into the “Dower House” estate of the decedent 
Eleanor Patterson and was not specifically or otherwise 
devised to Appellant under Article Fifth of the Will, but 
was devised as a part of her residuary estate under 
Article Eleventh of the Will. On January 7, 1954, an 
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order to that effect was entered by the Court below. 
(J. App. pp. 28, 29) Thereafter, on January 28, 1954, an 
appeal was noted to this Court. (J. App. p. 30) 

i 

SUMMARY OF ARGUMENT 

Testatrix recognized the importance of the 16*4 acre 
tract as a protection for the entrance to her “Dower 
House” estate. It was for this reason, and this reason 
alone, that she purchased it. The fact that she made only 
minor physical use of it, or that she did not have it sur¬ 
veyed, or that she offered to give it to a friend with 
restrictions, or that at one time she devised it to a close 
friend, is of no significance when the over-all purpose for 
which it was acquired, maintained and held is considered. 
The court below concluded as a matter of law that testatrix 
never incorporated the small tract into the “Dower House” 
estate and, hence, it was not included in the devise of that 
property. This conclusion was reached in the face of 
findings of fact which led to the inescapable conclusion 
that testatrix acquired the property for the protection of 
“Dower House” and devised “Dower House” to 
Appellant, Ann Bowie Smith, with that self-same pro¬ 
tection. Obviously, testatrix would have no more thought 
of purchasing the small tract without her ownership of 
“Dower House” than she would have thought of pur¬ 
chasing a slate roof without a house to put it on. To be 
sure, she never fenced in this small tract as a part of 
“Dower House” for a very good and sufficient reason— 
there was a state highway separating the two properties. 
The record is silent as to any expression of testatrix con¬ 
cerning the incorporation by her of the small tract into 
“Dower House” estate. Hence, the answer to this question 
is to be found in her purpose in acquiring the property— 
to protect “Dower House”—and the subsequent use she s 
made of it. She did nothing with the property which 
could be considered remotely inconsistent with its being a 
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part of the larger tract. It was not farmed and for the 
most part, neither was the larger tract. It was, however, 
used to store such hay as was cut from the larger tract. 
So far as the record shows, she did not call it by any 
name which might have distinguished it from the larger 
tract. 

There is one point which both parties to this appeal must 
agree upon. Testatrix purchased the property for one, 
and only one, purpose—to protect the entrance to the 
property which she owned known as “Dower House”. She 
was so anxious to acquire it that she employed somewhat 
questionable tactics in order to do so. She refused to sell 
it or permit it to get into unfriendly hands and died still 
owning it. Finally, when she made her Last Will and 
Testament, she devised to her “dear friend”, Ann Bowie 
Smith, her estate known as “Dower House”, including all 
the real property, improvements and houses comprising 
the same and the house furnishings contained therein, as 
well as all farm and other equipment and livestock upon the 
premises. Moreover, in the same Will, she provided the 
devisee with $5,000 per year for five years. Obviously, 
testatrix wanted Appellant to live in “Dower House” 
and enjoy it with the same safeguards and protection as 
she (testatrix) had enjoyed. To conclude otherwise would 
be to put a strained and unnatural construction on her 
Will. 


ARGUMENT 

I. The Proceedings Below Are Subject To 
Comprehensive Review By This Court 

The nature of the issues presented and the proceedings 
thereon leave this court free to make a complete review of 
the case on its merits uninhibited by the finality which 
customarily attaches to the findings and conclusions of a 
trial court. This case deals with the interpretation of a 
will by determining the intention of the testatrix from the 
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language employed and all attendant circumstances. Such 
interpretation, although an ultimate conclusion of fact, is 
recognized as peculiarly within the province of the court 
and subject to comprehensive review on appeal. 1 

The issues raised by Appellees’ Complaint for Con¬ 
struction of Will and for Instructions were submitted to a 
special master by the court below. The master’s report 
found that testatrix intended by her will to include the real 
property in question in her devise of “Dower House” to 
Appellant, Ann Bowie Smith. 

The trial court adopted the master’s findings of fact 
in toto but reversed his conclusion. Since Federal Rule 
53(e)(2) requires that the court shall accept the master’s 
findings unless clearly erroneous, it follows that this court 
is as competent to review the entire case as was the court 
below. Federal Rule 52(a) gives no greater finality on 
appeal to the decision of the District Court than that 
accorded the master’s report by Federal Rule 53(e)(2). 2 

The restriction of Federal Rule 52(a) is not applicable 
in this case. The court below did not take testimony or 
indeed examine the written evidence at length. The entire 
basis for his decision was a summary examination of the 
master’s report plus the assistance of a short oral argu¬ 
ment. The master’s conclusions which were made after 
nearly two years of proceedings were reversed in a matter 
of minutes by the court’s conclusion which is patently in¬ 
consistent with the master’s careful and detailed findings 
of fact and reasoning. Herein, there was no controversy 
concerning the basic facts, and the record is composed 
almost entirely of written evidence which a reviewing court 
is entirely competent to interpret. The Sixth Circuit Court 
of Appeals said in Letcher County v. DeFoe (6 Cir. 1945) 
151 F. 2d 987, 990, “The evidence consisted entirely of 

1 Borchers v. Taylor, (1941) 83 N.H. 564, 145 A. 666 (1929); 2 Page on 
Wills (Life cd.) 793. See also United States v. United States Gypsum Co., 
333 U.S. 364. 396 (1948). 

2 United States v. Village of Highland Falls (2 Cir. 1946) 154 F. 2d 224, 
227, cert. den. 329 U.S. 720; 5 Moore’s Federal Practice (2d ed. 1952) 2982. 
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written instruments and other writings which a reviewing 
court is competent to interpret, and is not precluded from 
doing so by Rule 52 # * * It remains free to draw the 
ultimate inferences and conclusions which evidentiary 
findings reasonably induce # * • Indeed, it is the duty 
of the reviewing court to review the evidence in order to 
determine whether decision below w'as or was not clearly 
erroneous, and that duty becomes the more imperative 
where the trial court has had no occasion to observe 
witnesses or to judge of their credibility in arriving at a 
factual basis for decision.” 3 

This principle would seem particularly applicable in 
this case wherein a well reasoned and well founded con¬ 
clusion in a master’s report was summarily reversed with¬ 
out adding to or changing the basic findings of fact. 

II. Tesiratrix Incorporated the Questioned Tract Into 
"Dower House" Estate. 

It is clear that the devise of land by description or name 
can pass non-contiguous tracts. The principle is most 
generally applied to questions of what land passes under 
a description of “my farm”, “my homestead”, “my 
home”. But the principle need not be so restricted. The 
tests of incorporation by use or name identification are 
mere tools for determining the ultimate conclusion of 
testator’s intent. 4 

Common name, like common use, is an indicator of in¬ 
tention but it is not conclusive of it. The evidence here 
regarding name is largely negative. There is no evidence 

3 Accord: Perry v. Perry, 88 TT.S. App. D.C. 337, 338, 190 F. 2d 601 
(1951); Orvis v. Higgins (2 Cir. 1950) 180 F. 2d 537; Senato v. United 
States (2 Cir. 1949) 173 F. 2d 493; Murray v. Noblcsville Milling Co. (7 Cir. 
1942) 131 F. 2d 470; United States v. Armature Rewinding Co. (8 Cir. 1942) 
124 F. 2d 589; Kuhn v. Princess Lida of Thurn & Taxis (3 Cir. 1941) 119 
F. 2d 704; Carter Oil Co. v. McQuigg (7 Cir. 1940) 112 F. 2d 275. 

4 Jones v. Holloway, 183 Mo. 40, 43, 44, 36 A. 2d 551, 553 (1944); In re 
Hulse’s Estate (Surr. Ct. Orange County 1947), 72 N.Y.S. 2d 724; In re 
Kilmer’s Estate (Surr. Ct., Broome Co. 1946), 65 N.Y.S. 2d 769; In re 
O’Brien’s Estate, (Surr. Ct, Westchester C,o. 1941) 26 N.Y.S. 2d 519, 520; 
Scoville v. Mason, 76 Conn. 459, 57 A. 114 (1904); Gafney v. Kenison, 64 
N.H. 354, 10 A. 706 (1887); Lord v. Simonson (N.J. Chancery 1899) 42 A. 
741. 
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that testatrix ever referred to the questioned 16^ acre 
tract by any particular name, or indeed, that there was an 
established name. Even in the August 31,1944 Will where¬ 
in it was devised to Rhoda Christmas it was described as 
“my real estate situate across from the lake of my 
‘Dower House’estate * * *” Appellant submits that the 
evidence does not show that Eleanor Patterson regarded 
the 1 6 1 /* acre tract as property apart from “Dower 
House” estate and that her intention to incorporate is 
clear from the purpose behind the purchase and the sub¬ 
sequent use. 

Herein, the situation was not that of separate tracts of 
land being used for farming purposes. Mrs. Patterson, 
the testatrix, used the principal tract as a country estate 
in the main although some farming was done from time 
to time. However, land may be incorporated by uses other 
than farming. Indeed, incorporation of a subsidiary tract 
may be achieved in numerous ways so long as the use is in 
conjunction with the primary tract of land. Thus wood¬ 
land or meadow land may be used together with and for 
the benefit of farm land. 5 In like manner, land used as 
a lawn or seashore appurtenant to a residence would pass 
with that home. 6 

A New Jersey court in holding that non-contiguous 
tracts passed with the principal farm noted that the 
testator had used the secondary tracts in such manner as 
they were capable. The court said: 

“He did from time to time take from them that sort 
of produce which they did furnish, viz.; the hay made 
from the grass cut therefrom.” 7 

Testatrix herein made use of the questioned tract for 
purposes appropriate to it and beneficial to the remainder 
of “Dower House” estate. The tract was improved with 

5 Lord v. Simonson, Ibid.; 3 Page on Wills (Life ed. 1941) 31. 

6In re O’Brien’s Estate, supra. 

7 Ackerman v. Crouther, 68 N.J. Eq. 49, 59 A. 574 (1905). 



a small barn, and bay cut elsewhere on “Dower House” 
estate w T as stored there from time to time. The primary 
use of the land, however, was passive. Mrs. Patterson 
purchased the land to protect “Dower House” from un¬ 
desirable neighbors. This purpose w’as served by mere 
ownership without positive overt action. Testatrix’s 
intent in purchasing the land is clear and to the extent that 
it served her purposes for “Dower House” it is clear also 
that the 1 6Y> acre tract was incorporated into “Dower 
House” estate. 

III. The Intention of Testatrix Was To Devise "Dower House" 
Estate To Appellant As a Complete Entity With All Exist¬ 
ing Characteristics and Advantages. 

The issue herein depends on a single point: Whether 
testatrix, Eleanor Patterson, intended to devise the dis¬ 
puted 16 1 /* acre tract of land to Appellant, Ann Bowie 
Smith. Testatrix’s intention, of course, is the determining 
factor in this as in anv w T ill construction, and such in- 
tention must be gathered from examination of the will in 
its entirety. 8 

Appellant contends that testatrix intended to devise 
“Dower House” to her as a complete residence to enjoy 
with all its facets as the testatrix had known and used it. 
This is the simple and obvious construction that must be 
given the instrument. 

Article Fifth, supra, p. 5, devised to Ann Bowie 
Smith “Dower House” in as complete and sweeping terms 
as possible. The equipment for house and farm, and even 
the livestock passed to her. This was no devise of a 
collection of assets, a mere substitute for cash to be sold 
on the auction block. Testatrix intended that Appellant 

8 Smith v. Bell, 6 Pet. 68, 75 (1832); Stone v. Stokes, 82 U.S. App. D.C. 
299, 163 F. 2d 704 (1947) ; Ellery v. Washington Loan & Trust Co., 73 App. 
D.C. 293, 113 F. 2d 525 (1940) ;* Young v. Munsey Trust Co.. 72 U.S. App. 
D.C. 73, 111 F. 2d 514 (1940); Evans v. Ockershausen, 69 U.S. App. D.C. 
285, 100 F. 2d 695 (1938), cert. den. 306 U.S. 633; Walker v. Thomas, 64 
App. D.C. 148, 75 F. 2d 667 (1935). 
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should have “Dower House” as a home with all of the 
advantages testatrix had enjoyed. The master found that 
Eleanor Patterson was exceptionally fond of Ann Bowie 
Smith and it is entirely consistent with such high regard 
that testatrix would wish to have Ann Bowie Smith enjoy 
“Dower House” with the same safeguards and protection 
as she had enjoyed. Moreover, it is particularly significant 
that testatrix by Article Ninth of her Will left a sub¬ 
stantial sum of money in trust to be paid to Ann Bowie 
Smith yearly. Obviously, testatrix wanted Ann Bowie 
Smith to be in a position whereby she could live in “Dower 
House” and maintain it. 

The case of Jones v. Holloway supra? decided under the 
Maryland law, which is controlling in this case, is particu¬ 
larly illuminating. Therein the court said: 

“In determining whether certain appurtenances 
pass with a home under a devise, the use to which 
they were put in the testator’s lifetime are considered 
important circumstances. Usually the person to whom 
a home is devised can claim all appurtenances which V 
were customarily enjoyed by the occupant and which \ 
tend to make it a convenient and agreeable place of 
abode or business.” 

The master found as a fact, which has not been disputed, 
that the testatrix purchased the tract in question for the 
protection of the larger portions of “Dower House” 
estate from the intrusion of undesirable neighbors. Pro¬ 
tection, not land, was what Eleanor Patterson purchased 
and what she left to Ann Bowie Smith. Sixteen and a half 
acres is a ridiculous addition to 534 acres except for the 
desirable quality of protection and seclusion that it 
afforded. Examined in this light all of the evidence 
becomes consistent. Moreover, it would be a wholly un¬ 
warranted, unjust and unnatural interpretation of 
testatrix’s mental processes and actions to conclude that 

9 183 Md. 40, 43, 44, 36 A. 2d 551, 553 (1944). 
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she intended to strip “Dower House” of the protection 
which the 16 y 2 acres afforded it during her lifetime simply 
to increase the residual trust by a comparatively negligible 
amount at the expense of her very, very dear friend and 
beneficiary. This the Court must not do. 10 

Appellees make much of the fact that in a previous will 
testatrix left the disputed tract to Rhoda Christmas and 
devised “Dower House” to Ann Bowie Smith in the same 
language as was employed in this Will. It requires no 
stretch of logic to understand that the same language can 
convey a greater estate when not cut down by specific 
exceptions. Testatrix’s intention, however, is as clearly 
traceable as a silver thread. She regarded the disputed 
tract as protection, not acreage. Many times while alive 
she refused to sell it to strangers, and did offer to give it 
to a close friend, whom she knew and trusted. However, 
the future disposition of the property was subject to the 
approval of testatrix. Thus, Eleanor Patterson never 
relinquished the protective quality for which she had pur¬ 
chased the land. So, too, in the previous will although the 
disputed tract was passed to a person other than Ann 
Bowie Smith it was not left willy nilly in her residual 
estate, hut to Rhoda Christmas, a mutual friend of hers 
and Appellant Ann Bowie Smith. In this manner Ann 
Bowie Smith would have received the protection from the 
land in the hands of a friend that testatrix had enjoyed 
during her lifetime. 

In a similar circumstance a New York Court allowed four 
lots across the street from testator’s house to pass as a 
part of his dwelling house. Among the reasons assigned 
was that testator acquired title to the lots so that his view 
of the Hudson River should not be obstructed by the 
erection of buildings thereon. 11 

10 Buchanan v. National Savings & Trust Co., 79 U.S. App. D.C. 278, 146 
F. 2d 13 (1944); Orendorf v. Fayette Farms (6 Cir. 1939), 112 F. 2d 149, 
cert. den. 310 U.S. 628. 

11 In re O ’Brien’s Estate, supra. 
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Herein testatrix’s intention is clear and must be given 
effect as stated by the Maryland Court of Appeals: 

“There is no rule in the construction of wills for¬ 
bidding the Court from allowing such reasonable 
latitude to the description of property, given by the 
testator, as will carry into effect his purpose. The 
main object is to find out from the language of the 
whole will, and the provisions of the special clause in 
question, what was the intention of the testator, which 
is not to be defeated by mere conjecture or speculation, 
as to his purposes.” 12 

CONCLUSION 

Accordingly, for the reasons urged herein, the judgment 
of the Court below must be reversed. 

Respectfully submitted, 

J. Edward Burroughs, Jr. 

George C. Pendleton 
1625 K Street, N. W. 
Washington, D. C. 

Attorneys for Appellant 

Cummings, Stanley, Truitt & Cross 

1625 K Street, N. W. 

Washington, D. C. 

Of Counsel 

April 16, 1954 

12 Adams v. Murrow, 42 Md. 434, 441, 59 L.R.A. 362 (1875). See also 
Smith v. Bell, supra. 
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1 Filed Dec. 19, 1949 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 3158-49 

William C. Shelton, Frank C. Waldrop and 
Joseph Brooks, Executors of the Estate of 
Eleanor Patterson, Deceased, 1317 H Street, 

N. W., Washington, D. C., Plaintiffs 

vs. 

1. Felicia Gizycka, et al. 

Second Amended Complaint of Executors for Construction of 

Will and for Instructions 

7 4. “Dower House Legacy ”. The will of the said 
Eleanor Patterson contains, among others, the 

following provisions: 

Fifth: I give, devise and bequeath to my friend, Ann 
Bowie Smith, of Melwood, Marlboro, Maryland, the wife 
of Edward James Smith, my estate known as “Dower 
House” situate in Prince Georges County, Maryland, in¬ 
cluding all of the real property, improvements and houses 
comprising the same, and the house furnishings contained 
in the said improvements, as well as all farm and other 
equipment and livestock in and upon said premises, 
absolutely and in fee simple, 

If said Ann Bowie Smith should predecease me, 

8 I then give, devise and bequeath my said estate 
known as “Dower House” to my god-child, Darnell 

Smith, the son of said Ann Bowie Smith, absolutely and 
in fee simple. 


• • • 
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Eleventh: I give, devise and bequeath to my Trustees 
hereinafter named all of the rest, residue and remainder 
of my estate, real personal and mixed, of every kind and 
character, and wheresoever situated, of which I may die 
seized or possessed, including my interest in that certain 
trust between Robert R. McCormick and Joseph Medill 
Patterson, as Trustees, and myself, as beneficiary, dated 
May 5, 1932, as amended, commonly referred to as the 
McCormick-Patterson Trust, and including any lapsed 
legacies and any other property which I may own or have 
an interest in at the time of my death, or over which I may 
have any power of appointment or other disposition, to 
have and to hold in trust upon the following terms, trusts 
and conditions: 

• * * 

5. Nearby the said “Dower House” is located certain 
real property more particularly described as follows: 

Grants: Lots No. 6, 7 and 8 of the Leo J. Long farm 
called “Mt. Airy” described as follows: 

Parcel #1: Being lot 8 of the Leo J. Long farm called 
“Mt. Airy” and particularly described as follows: 
Beginning for the same at a point in the Woodyard- 
Rosaryville Road where the Dower House Fish Pond 
Branch crosses said road, and running thence with isaid 
branch S. 64° W. 346.5 feet, thence S. 86° 55' W. 465.12 
feet, thence N. 350° W. 300 feet to a stake, thence N. 51° 
15' E. 702 feet to the aforesaid—then along said road 
S. 34° E. 593 feet to the place of beginning, containing 
7.69 acres. 

Parcel #2: Beginning for the same at a point in the 
Rosaryville-Woodyard Road, N. 34° W. 593 feet from the 
center of the culvert under said road at the Dower House 
Farm Fish Pond and running thence S. 51° 15' W. 702 feet, 
thence N. 25° W. 371 feet, thence N. 51° 30 7 E. 635 feet to 
the aforesaid road and along the same S. 35° 30' E. 141 feet, 
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thence S. 34° E. 166 feet to the place of beginning, contain¬ 
ing 4.71 acres as surveyed by Millard Thorns, Surveyor, 
8/6/35. Being Lot 7 “Mt. Airy” Farm formerly owned 
by Leo J. Long. 

Parcel #3: Beginning for the same at a point in the 
Woodyard-Rosaryville Public Road 900 feet from a point 
in said road where the Dower House Fish Pond Branch 
crosses the said road and running thence S. 51° 30' W. 685 
feet and running thence in a northwesterly direction 361 
feet and thence running in a northeasterly direction by a 
line parallel to the first line 500 feet to a point in said 
public road and from said point with said road 316 feet to 
the point of beginning, and containing 4.16 acres and 
known as Lot 6 in the subdivision of the Leo J. Long 
Farm. 

9 And being all of the property described in a 

deed from Thomas F. Heide and Agnes E. Heide, his 
wife, to Robert E. Hunnicutt and Lucy M. Hunnicutt, his 
wife, dated May 11, 1939 and recorded in Liber 530, Folio 
411 of the Land Records of Prince George’s County, 
Maryland. 

6. Certain questions now arise as to the ownership of the 
above described real estate concerning which the executors 
desire a construction of the will and the instructions of the 
court. 

(a) Does the will operate to convey the above described 
real property as part of the estate known as the “Dower 
House” under Article “Fifth”, or does said property 
fall within the residuary estate under Article “Eleventh” 
as being property not specifically devised? 

• ****•*•* 

Filed Jan. 6, 1950 

***•••*•• 
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Answer of Ann Bowie Smith to Second Amended Complaint of 
Executors for Construction of Will and for Instructions 

Comes now Ann Bowie Smith by her attorneys and for 
answer to so much of the Second Amended Complaint of 
Executors for Construction of Will as she is required to 
answer says: 

• • * • * • • * • • 

n 

She admits the allegations of Paragraphs 4 and 5. 

Ill 

With respect to the question raised by Paragraph 6, 
Defendant is advised and alleges that the Will operates 
to convey the real estate described in Paragraph 5 as a 
part of the estate known as the “Dower House” under 
Article Fifth. 

Further answering said question, Article Fifth 
37 conveys not only the estate known as “Dower 
House”, but “all real property, improvements 
and houses comprising the same”. 

As will be seen from the description, the property 
described in Paragraph 5 consists of approximately 16.56 
acres and lies directly across the road from the “Dower 
House” fish pond which is immediately adjacent to the 
entrance to “Dower House”. 

The property in question is unimproved except for a 
barn and the decedent, Eleanor Patterson, purchased it on 
September 22, 1942, from Robert E. Hunnicutt and wife 
for use in connection with “Dower House” and as a means 
of protection for the road frontage and entrance to 
“Dower House”. 

From the time of its purchase until her death Eleanor 
Patterson used the said property as a part of “Dower 
House” estate. She used the barn thereon to store crops 
raised on “Dower House” and generally treated it as a 
part thereof. 

• ••••••••• 
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42 Filed Oct. 30, 1953 

Seventh Interim Report of William C. DeLacy, Special Master: 
Concerning Issues Raised by Paragraphs 4, 5 and 6 of the 
Second Amended Complaint 

The undersigned, appointed Special Master in this 
action by Order dated June 14, 1950, respectfully submits 
to the Court this Interim Report, same being his Seventh 
Interim Report in accordance with such appointment, and 
concerns the issues raised by Paragraphs 4, 5 and 6 of the 
Second Amended Complaint for Construction of Will and 
for Instructions filed herein December 19, 1949, by the 
Executors of the Estate of Eleanor Patterson, deceased. 

Summary. 

Eleanor Patterson, a citizen of the United States and 
domiciled in the District of Columbia, died in Prince 
George’s County in the State of Maryland on the 24th day 
of July, 1948. She left a Last Will and Testament bearing 
date the 21st day of June, A.D. 1946, and a Codicil thereto 
dated the 7th day of November, 1946, and a Second Codicil 
thereto dated the 20th day of May, 1947, which said Will 
and Codicils thereto were duly admitted to probate and 
record by the United States District Court for the District 
of Columbia, holding Probate Court, on the 9th day 

43 of February, 1949. Letters testamentary were 
thereafter issued to William C. Shelton, Frank C. 

Waldrop and Joseph Brooks, the three surviving 
Executors and Trustees nominated in her Last Will and 
Testament by said testatrix. The case in the Probate 
Branch of this Court is entitled: In re Estate of Eleanor 
Patterson, deceased, Administration No. 71,574. Prior 
to the issue of said letters testamentary to said Executors, 
letters of collection issued by Order of the Probate Court 
to the Riggs National Bank of Washington, D.C. 

The Executors, not being certain of the testatrix’s in¬ 
tention in certain portions of her Last Will and Testament, 
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under date of July 25, 1949, filed in the United States 
District Court for the District of Columbia their Com¬ 
plaint for Construction of Will and for Instructions in 
Regard to Distribution of Estate. On August 4, 1949 the 
Executors filed pleading entitled Amended Executor’s 
Complaint for Construction of Will and for Instructions 
in Regard to Distribution of Estate. On December 19, 

1949, after leave granted by Order of this Court dated 
December 14, 1949, the Executors filed their pleading 
entitled: Second Amended Complaint of Executors for 
Construction of Will and for Instructions, and this Interim 
Report concerns Paragraphs 4, 5 and 6 of said Second 
Amended Complaint. 

On April 14, 1950, plaintiffs (Executors) filed Motion 
of Plaintiffs to Refer Action to Special Master, and after 
hearing on said Motion, the Court by Order dated June 14, 

1950, appointed the undersigned Special Master. 

The portions of the Last Will and Testament of Eleanor 
Patterson discussed in this Interim Report are the 
following: 

44 “Fifth: I give, devise and bequeath to my friend, 
Ann Bowie Smith, of Melwood, Marlboro, Maryland 
the wife of Edward James Smith, my estate known as 
‘Dower House’ situate in Prince Georges County, Mary¬ 
land, including all of the real property, improvements and 
houses comprising the same, and the house furnishings con¬ 
tained in the said improvements, as well as all farm and 
other equipment and livestock in and upon said premises, 
absolutely and in fee simple. 

‘ ‘ If said Ann Bowie Smith should predecease me, I then 
give, devise and bequeath my said estate known as ‘Dower 
House’ to my god-child, Darnell Smith, the son of said 
Ann Bowie Smith, absolutely and in fee simple.” 
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42 Filed Oct. 30, 1953 

Seventh Interim Report of William C. DeLacy, Special Master: 
Concerning Issues Raised by Paragraphs 4, 5 and 6 of the 
Second Amended Complaint 

The undersigned, appointed Special Master in this 
action by Order dated June 14, 1950, respectfully submits 
to the Court this Interim Report, same being his Seventh 
Interim Report in accordance with such appointment, and 
concerns the issues raised by Paragraphs 4, 5 and 6 of the 
Second Amended Complaint for Construction of Will and 
for Instructions filed herein December 19, 1949, by the 
Executors of the Estate of Eleanor Patterson, deceased. 

Summary. 

Eleanor Patterson, a citizen of the United States and 
domiciled in the District of Columbia, died in Prince 
George’s County in the State of Maryland on the 24th day 
of July, 1948. She left a Last Will and Testament bearing 
date the 21st day of June, A.D. 1946, and a Codicil thereto 
dated the 7th day of November, 1946, and a Second Codicil 
thereto dated the 20th day of May, 1947, which said Will 
and Codicils thereto were duly admitted to probate and 
record by the United States District Court for the District 
of Columbia, holding Probate Court, on the 9th day 

43 of February, 1949. Letters testamentary were 
thereafter issued to William C. Shelton, Frank C. 

Waldrop and Joseph Brooks, the three surviving 
Executors and Trustees nominated in her Last Will and 
Testament by said testatrix. The case in the Probate 
Branch of this Court is entitled: In re Estate of Eleanor 
Patterson, deceased, Administration No. 71,574. Prior 
to the issue of said letters testamentary to said Executors, 
letters of collection issued by Order of the Probate Court 
to the Riggs National Bank of Washington, D.C. 

The Executors, not being certain of the testatrix’s in¬ 
tention in certain portions of her Last Will and Testament, 
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under date of July 25, 1949, filed in tlie United States 
District Court for the District of Columbia their Com¬ 
plaint for Construction of Will and for Instructions in 
Regard to Distribution of Estate. On August 4, 1949 the 
Executors filed pleading entitled Amended Executor’s 
Complaint for Construction of Will and for Instructions 
in Regard to Distribution of Estate. On December 19, 

1949, after leave granted by Order of this Court dated 
December 14, 1949, the Executors filed their pleading 
entitled: Second Amended Complaint of Executors for 
Construction of Will and for Instructions, and this Interim 
Report concerns Paragraphs 4, 5 and 6 of said Second 
Amended Complaint. 

On April 14, 1950, plaintiffs (Executors) filed Motion 
of Plaintiffs to Refer Action to Special Master, and after 
hearing on said Motion, the Court by Order dated June 14, 

1950, appointed the undersigned Special Master. 

The portions of the Last Will and Testament of Eleanor 
Patterson discussed in this Interim Report are the 
following: 

44 “Fifth: I give, devise and bequeath to my friend, 
Ann Bowie Smith, of Melwood, Marlboro, Maryland 
the wife of Edward James Smith, my estate known as 
‘Dower House’ situate in Prince Georges County, Mary¬ 
land, including all of the real property, improvements and 
houses comprising the same, and the house furnishings con¬ 
tained in the said improvements, as well as all farm and 
other equipment and livestock in and upon said premises, 
absolutely and in fee simple. 

“If said Ann Bowie Smith should predecease me, I then 
give, devise and bequeath my said estate known as ‘Dower 
House’ to my god-child, Darnell Smith, the son of said 
Ann Bowie Smith, absolutely and in fee simple.” 
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“ Eleventh : I give, devise and bequeath to my Trustees 
hereinafter named all of the rest, residue and remainder 
of my estate, real, personal and mixed, of every kind and 
character, and wheresoever situated, of which I may die 
seized or possessed, including my interest in that certain 
trust between Robert R. McCormick and Joseph Medill 
Patterson as Trustees, and myself, as beneficiary, dated 
May 5, 1932, as amended, commonly referred to as the 
McCormick-Patterson Trust, and including any lapsed 
legacies and any other property which I may own or have 
an interest in at the time of my death, or over which I may 
have any power of appointment or other disposition, to 
have and to hold in trust upon the following terms, trusts 
and conditions***** 

The appointment of the Special Master was in con¬ 
sequence of the above and other provisions of the said 
Will. 

The main entrance to said Dower House property is 
located on the Rosaryville-Woodyard Road in Prince 
George’s County, Maryland. Directly across said road 
and opposite said main entrance to Dower House is located 
certain real property which was owned by Eleanor 
Patterson at the date of her death. It is more particularly 
described as follows: 

“Grants: Lots No. 6, 7 and 8 of the Leo J. Long Farm 
called ‘Mt. Airv’ described as follows: 

Parcel #1: Being lot S of the Leo J. Long farm called 
‘Mt. Airy’ and particularly described as follows: 
Beginning for the same at a point in the Woodyard- 
Rosaryville Road where the Dower House Fish Pond 
Branch crosses said road, and running thence with said 
branch S. 64° W. 346.5 feet, thence S. 86° 55' W. 465.12 
feet, thence N. 350° W. 300 feet to a stake, thence N. 51° 
15' E. 702 feet to the aforesaid—then along said road 
S. 34° E. 593 feet to the place of beginning, containing 
7.69 acres. 



9 


_ i 

45 Parcel #2: Beginning for the same at a point in 
the Rosaryville-Woodyard Road, No. 34° W. 593 
feet from the center of the culvert under said road at the 
Dower House Farm Fish Pond and running thence S. 51° 
15' W. 702 feet, thence N. 25° W. 371 feet, thence N. 51 9 30' 
E. 635 feet to the aforesaid road and along the same S. 35° 
30' E. 141 feet, thence S. 34° E. 166 feet to the place of be¬ 
ginning, containing 4.71 acres as surveyed by Millard 
Thorns, Surveyor, 8/6/35. Being Lot 7 ‘Mt. Airy’ Farm 
formerly owned by Leo J. Long. 

Parcel #3: Beginning for the same at a point in the 
Woodyard-Rosaryville Public Road 900 feet from a point 
in said road where the Dower House Fish Pond Branch 
crosses the said road and running thence S. 51° 30' W. 
685 feet and running thence in a northwesterly direction 
361 feet and thence running in a northeasterly direction by 
a line parallel to the first line 500 feet to a point in said 
public road and from said point with said road 316 feet 
to the point of beginning, and containing 4.16 acres and 
known as Lot 6 in the subdivision of the Leo J. Long Farm. 

And being all of the property described in a deed from 
Thomas F. Heide and Agnes E. Heide, his wife, to Robert 
E. Hunnicutt and Lucy M. Hunnicutt, his wife, dated 
May 11, 1939 and recorded in Liber 530, Folio 411 of the 
Land Records of Prince George’s County, Maryland.” 

The question presented to the Court and discussed in 
this Interim Report is set forth in paragraph 6 (a) of the 
said Second Amended Complaint, and is as follows: 

“6. Certain questions now arise as to the ownership of 
the above described real estate concerning which the 
executors desire a construction of the will and the in¬ 
structions of the court. 

(a) Does the will operate to convey the above described 
real property as part of the estate known as the ‘Dower 
House’ under Article ‘Fifth’, or does said property fall 



10 


within the residuary estate under Article * Eleventh ’ as 
being property not specifically devised?” 

Hearings were held on this question at Dower House 
on November 12, 1951, and again in Washington, D.C. on 
March 3, 1953. Subsequently counsel for the Executors 
of the Estate of Eleanor Patterson, plaintiffs in this 
cause, and counsel for Ann Bowie Smith, each filed a 
memorandum with the Special Master presenting their 
respective views on the question. Said counsel also 
46 entered into and filed with the Special Master 
a certain stipulation that three affidavits attached 
thereto be admitted in evidence before the Special Master 
without formal proof, and that the facts stated in said 
affidavits represent the substance of the testimony of said 
witnesses but does not cover the truth of the facts con¬ 
tained in said affidavits. (Said stipulation is attached 
hereto and prayed to be read as a part hereof.) Said 
counsel entered into and filed with the Special Master 
a further stipulation that certain excerpts (namely, para¬ 
graph Fourth and paragraph Sixth) from the paper 
writing purporting to be a Last Will and Testament of 
Eleanor Patterson, bearing date the 31st day of August, 
1944, and filed in the Office of the Register of Wills of the 
District of Columbia, be admitted in evidence before the 
Special Master, without formal proof; and that the 
signature of Eleanor Patterson contained on each page of 
the aforesaid paper writing is the true signature of the 
said Eleanor Patterson, deceased; the parties to said 
stipulation at the same time understanding that J. Edward 
Burroughs, Jr., as attorney for Ann Bowie Smith, reserved 
all rights to object to the admissibility of the afore¬ 
mentioned excerpts which are annexed to said Stipulation 
“on grounds other than its authenticity.” (Said stipula¬ 
tion is attached hereto and prayed to be read as a part 
hereof). However, said attorney for Ann Bowie Smith 
has noted no objection to the admissibility of the said 
aforementioned excerpts in any proceeding before the 
Special Master. 
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It is the opinion of the Special Master that the testimony 
at the hearings and the proofs submitted substantiate the 
findings of fact herein contained. 

Findings of Fact 

Eleanor Patterson in 1931 purchased an estate known as 
“Dower House” from a Mrs. Duval. This estate was a 
small part of a very large land grant made in colonial 
times and known as Mt. Airy. Mrs. Duval operated the 
said estate as a country inn and it was she who named it 
“Dower House” (testimony of Rhoda Christmas, 
47 pages 13, 14 & 15). This estate known as “Dower 
House” contained approximately 532 acres when it 
was purchased by Eleanor Patterson (testimony of Charles 
Menard, page 20). 

In approximately 1941 a man named Hunnicutt owned 
a 16 V 2 acre tract of land across the hard-surfaced 
Rosaryville-Woodyard Road almost opposite the main 
entrance to “Dower House”. This property was improved 
by a house and a small frame garage or barn. The house 
burned down and Hunnicutt offered the property for sale. 
Maurice Leder, who owned a small tract of land adjoining 
the Hunnicutt tract was interested in purchasing the 
Hunnicutt property as pasture for beef cattle. Leder and 
Hunnicutt verbally contracted for the sale of this trabt at 
a price of Two thousand ($2,000.00) Dollars. No written 
contract was ever executed nor was any deposit given 
(testimony of Maurice Leder, pages 17, 18 & 19). Before 
the sale of said IQ 1 /? acres from Hunnicutt to Leder was 
consummated, Eleanor Patterson heard a false rumor that 
Leder contemplated building a beer joint on the Hunnicutt 
property. In order to prevent any such use of the property 
opposite her main entrance, she contacted Rhoda 
Christmas and had the said Rhoda Christmas buy the 
property for her for Two Thousand Five Hundred 
($2,500.00) Dollars (testimony of Rhoda Christmas, pages 
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4, 5 and 6). She later made it clear that she had made 
this purchase to keep undesirable property owners from 
her main entrance and said to one of her neighbors that 
she had bought said Hunnicutt land to “protect her 
property.” (Testimony of Edwin S. Holloway, pp. 813 
and 815). 

It is doubtful whether Eleanor Patterson farmed this 
16y 2 acre Hunnicutt tract. Testimony on this point was 
conflicting, and upon physical inspection made of the 
premises on November 12, 1951, which was of course 
almost three years after Eleanor Patterson died, the entire 
tract was then grown up in broomsage, bull briars and 
honeysuckle, but there was still a small amount of moldy 
straw and hay in the dilapidated barn on said 
48 premises. Said barn was used by Eleanor Patterson 
for the storage of hay harvested from Dower House 
proper. (See affidavits of James Greer and George Taylor 
filed with first of aforementioned stipulations; and Rhoda 
Christmas testimony p. 7). 

On August 31, 1944, Eleanor Patterson executed a paper 
writing -which purported to be a Last Will and Testament. 
Each page of this paper writing was signed by her and 
said paper writing is filed with the Register of Wills of the 
District of Columbia. The pertinent portions of this 
paper writing (see second of aforementioned stipulations) 
are as follows: 

“Fourth: I give, devise and bequeath unto my friend 
Rhoda Christmas, of Prince Georges County, Maryland, 
my real estate situate across from the lake of my ‘Dower 
House’ estate, hereinafter described, said real estate 
having been acquired by me about two years ago, 
absolutely and in fee simple.” 

* * • # • 

* ‘ Sixth : I give, devise and bequeath to my friend, Ann 
Bowie Smith, of Melwood, Marlboro, Maryland, the wife 
of Edward James Smith, my estate known as ‘Dower 
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House’ situate in Prince Georges County, Maryland, in¬ 
cluding all of the real property, improvements and houses 
comprising the same, and the house furnishings contained 
in the said improvements, as well as all farm and other 
equipment and livestock in and upon said premises, 
absolutely and in fee simple.” 

Article Fifth of the Last Will and Testament of Eleanor 
Patterson, deceased, dated June 21, 1946, is identical with 
the above quoted Article Sixth of her purported Will of 
August 31, 1944. 

In 1944, Eleanor Patterson retained Charles Menard, a 
civil engineer, to survey the boundaries of “Dower 
House”. She and C. B. Porter drove or walked around a 
large portion of the boundaries of “Dower House” and 
pointed out said boundaries to Charles Menard. The 16^ 
acre tract purchased from Hunnicutt was not included 
within the boundaries of the “Dower House” as designated 
by Eleanor Patterson to Charles Menard (testimony of 
Charles Menard pages 30 and 31). Mrs. Patterson 
employed Charles Menard to make this survey 
49 because of a dispute or “little friendly misunder¬ 
standing” as to the boundary line between her 
property, Dower House, and the J. Y. and D. P. Christmas 
parcel which adjoined her property on the north. “Mrs. 
Patterson wanted to get it settled once and for all where 
her line was, accurately.” (Charles Menard testimony 
pp. 27, 28 and 32). She was not at that time concerned 
with the boundaries of the Hunnicutt tract which she had 
so recently purchased. She bought said Hunnicutt tract 
“just under the nose of Leder. Leder had had the survey 
and the title searched” .... (Testimony of Rhoda 
Christmas pp. 4 and 5). She bought it by offering Hun¬ 
nicutt $2500.00, which was $500.00 more than Leder had 
verbally contracted to pay, and she got title to the 
property by sending Rhoda Christmas, with Eleanor 
Patterson’s check for $2,500.00 to a Mr. William Brooks, 
Cashier of Farmers and Merchants Bank, Marlboro, Mary- 
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land, who up to that time had been handling the transaction 
for Mr. Leder. (Rhoda Christmas testimony p. 4 and 
Maurice Leder testimony pp. 18 and 19.) 

Eleanor Patterson, at some time subsequent to the pur¬ 
chase of the Hunnicutt tract, offered to give this property 
to a friend by the name of Mrs. Emily Stafford, but upon 
the condition that if at any future time Mrs. Stafford 
would care to dispose of said property, it should be with 
the approval of Eleanor Patterson. (See letter of Emily 
Stafford filed with first of aforementioned stipulations.) 
Eleanor Patterson did not sell this 16*4 acre Hunnicutt 
tract and died possessed of same, even though she had 
received offers from prospective purchasers at a price of 
many times more than what she had paid for it. (Rhoda 
Christmas testimony p. 11). 

Eleanor Patterson was very, very fond of Ann Bowie 
Smith. (See exhibits re annuities) 

50 Conclusions op Law 

From the facts set forth above the Special Master must 
find the answer to the question propounded to the Court 
by the Executors of the Estate of Eleanor Patterson in 
paragraph 6 (a) of their Second Amended Complaint, 
namely: Does the will operate to convey the above 
described real property (the IS 1 /* acre tract purchased 
from Hunnicutt) as part of the estate known as the 
“Dower House”, under Article “Fifth”, or does said 
property fall within the residuary estate under Article 
“Eleventh” as being property not specifically devised? 

After giving considered thought to the testimony sub¬ 
mitted in the many hearings in this case, and after a care¬ 
ful study of the transcript of said testimony, the exhibits 
and affidavits filed in connection with same, and the very 
helpful memoranda filed by counsel for the parties on each 
side of this question, the Special Master can only conclude 
that Eleanor Patterson intended by her will to include 
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said 16 Y 2 acre tract across the road in her devise of 
“Dower House” to Ann Bowie Smith, and his conclusion 
results from the following reasoning. 

1. Eleanor Patterson was deeply concerned that the use 
of said tract by strangers might detract from Dower 
House. She discussed this situation several times with her 
friends and neighbors, the Holloways, and she told them 
she bought it to protect her property. 

2. Eleanor Patterson’s affection for Ann Bowie Smith 
was phenomenal, and it is to Ann Bowie Smith that she 
left “Dower House”. The Special Master is forced to 
conclude that she did want Ann Bowie Smith, as owner, 
to be as fully protected as Eleanor Patterson was as 
owner. 

3. Eleanor Patterson’s attempt to give this 16^ acre 
tract to Mrs. Emily Stafford, a friend and one whom she 

had tried to help in other ways, is consistent, be- 
51 cause if Mrs. Stafford had taken it, it would have 
been in friendly hands, not in the hands of an 
undesirable owner; in addition, said offer carried a condi¬ 
tion, and that was if she, Mrs. Stafford, at any future 
date should care to dispose of the property, such disposi¬ 
tion should be with the approval of Eleanor Patterson. 
Eleanor Patterson thus would he in a position to continue 
the protection of her property. 

j 

4. That Eleanor Patterson did not include the Hunnicutt 
tract in the survey which she directed Charles Menard to 
make of “Dower House” is not significant when we con¬ 
sider that she was motivated by her desire to settle a 
boundary dispute along the north side of her property. 
The Hunnicutt property lies along the Rosaryville- 
Woodyard Road and is to the west of the property she 
already owned when she purchased this tract. Then, too, 
at the date of the survey made by Charles Menard, 
Eleanor Patterson had only recently acquired the 16^ 
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acre Hunnicutt tract, and it is logical to conclude that she 
knew the boundaries of that and needed no survey. 

5. Eleanor Patterson used the said property in conjunc¬ 
tion with Dower House; she stored hay harvested at Dower 
House in the barn on the 16M> acre tract. Eleanor 
Patterson never at any time carried on extensive farming 
operations at Dower House, and it is therefore not sur¬ 
prising that this recent acquisition should appear after her 
death to have been neglected in respect of its use as a 
farm. It is clear that her purpose in buying said tract 
was to protect her main entrance, and there is no question 
but that she accomplished her object. 

6. The will of Eleanor Patterson dated August, 1944, 
was revoked by her Last Will and Testament executed 
June 21, 1946. She did not dispose of the Hunnicutt tract 
before making her Last Will and Testament, nor at all, 
and in the light of her purpose in purchasing same, it 
seems the better reasoning that she incorporated said 
tract as a part of her Dower House property for herself, 
and hence for her devisee. 

52 7. The identity of the paragraphs in the two wills, 

that of 1944 and that of 1946, devising “Dower 
House” to Ann Bowie Smith, has no real significance. 
Eleanor Patterson revoked the 1944 will, and that ended 
that. The paragraph devising “Dower House” property to 
Ann Bowie Smith in the Will of August 31, 1944 is 
numbered Sixth, and the paragraph devising “Dower 
House” property to Ann Bowie Smith in Eleanor Patter¬ 
son’s Last Will and Testament dated June 21, 1946, is 
numbered Fifth. As has been noted, they are identical 
and read as follows: 

“I give, devise and bequeath to my friend, Axx Bowie 
Smith, of Melwood, Marlboro, Maryland, the wife of 
Edward James Smith, my estate known as “Dower House” 
situate in Prince Georges County, Maryland, including all 


of the real property, improvements and houses comprising 
the same, and the house furnishings contained in the said 
improvements, as well as all farm and other equipment and 
livestock in and upon said premises, absolutely and in fee 
simple. ’’ 

The wording of these identical paragraphs is sufficient to 
devise the Hunnicutt tract to Ann Bowie Smith in both 
wills, except that it could not devise the Hunnicutt tract to 
Ann Bowie Smith in the 1944 will, because in that will 
Eleanor Patterson had already and by paragraph 
numbered Fourth of same devised a part of the “Dower 
House” property, namely, the said 16^ acre Hunnicutt 
tract, to her friend Rhoda Christmas. What is proved by 
the two wills, the one dated in 1944 and voided, the other 
her Last Will and Testament dated June 21, 1946, and the 
Special Master so finds, is, that it was Eleanor Patterson’s 
intention at the time of executing her Last Will and Testa¬ 
ment and subsequently, that Ann Bowie Smith should 
have the so called Hunnicutt tract, and that Rhoda 
Christmas should not. In the light of the long record in 
this case, it is an understatement to say that Eleanor 
Patterson was no exception in her exercise of a lady’s 
privilege! 

8. If this 1 6 1 /* acre Hunnicutt tract had been located at 
some distance from the “Dower House” property and had 
simply been used in conjunction with same, the problem 
would have been more difficult. But in view of its location, 
almost directly opposite the front gate of Dower House, 
and Eleanor Patterson’s purpose in acquiring it, to 
53 protect her front gate, the Special Master is im¬ 
pelled to the conclusion that she incorporated this 
additional land in the “Dower House” estate, and having 
done so, it passed by her will to Ann Bowie Smith in the 
devise of Eleanor Patterson’s “Estate known as ‘Dower 
House’ situate in Prince Georges County, Maryland, in¬ 
cluding all of the real property, improvements and houses 
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comprising the same” . . . “absolutely and in fee 
simple. ’’ 

In view of the facts set forth above, and for reasons as 
indicated, the Special Master is of opinion and he so finds 
that the Last Will and Testament of Eleanor Patterson 
operates to convey to Ann Bowie Smith the following 
described real property as part of the estate known as the 
“Dower House” under Article Fifth thereof: 

“Grants: Lots No. 6, 7 and 8 of the Leo J. Long Farm 
called ‘Mt. Airy’ described as follows: 

Parcel #1: Being lot 8 of the Leo J. Long farm called 
‘Mt. Airy’ and particularly described as follows: 
Beginning for the same at a point in the Woodyard- 
Rosaryville Road where the Dower House Fish Pond 
Branch crosses said road, and running thence with said 
branch S. 64° W. 346.5 feet, thence S. 86° 55' W. 465.12 feet, 
thence N. 350° W. 300 feet to a stake, thence N. 51° 15' E. 
702 feet to the aforesaid—then along said road S. 34° E. 
593 feet to the place of beginning, containing 7.69 acres. 

Parcel #2: Beginning for the same at a point in the 
Rosaryville-Woodyard Road, N. 34° W. 593 from the 
center of the culvert under said road at the Dower House 
Farm Fish Pond and running thence S. 51° 15' W. 702 feet, 
thence N. 25° W. 371 feet, thence N. 51° 30' E. 635 feet to 
the aforesaid road and along the same S. 35° 30' E. 141 
feet, thence S. 34° E. 166 feet to the place of beginning, 
containing 4.71 acres as surveyed by Millard Thorns, 
Surveyor, 8/6/35. Being Lot 7 ‘Mt. Airy’ farm formerly 
owned by Leo J. Long. 

Parcel #3: Beginning for the same at a point in the 
Woodyard-Rosaryville Public Road 900 feet from a point 
in said road where the Dower House Fish Pond Branch 
crosses the said road and running thence S. 51° 30' W. 685 
feet and running thence in a northwesterly direction 
361 feet and thence running in a northeasterly direction 
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by a line parallel to the first line 500 feet to a point in said 
public road and from said point with said road 316 feet 
to the point of beginning, and containing 4.16 acres and 
known as Lot 6 in the subdivision of the Leo J. Long 
Farm. 


54 And being all of the property described in a deed 
from Thomas F. Heide and Agnes E. Heide, his wife, 
to Robert E. Hunnicutt and Lucy M. Hunnicutt, his wife, 
dated May 11, 1939 and recorded in Liber 530, Folio 411 
of the Land Records of Prince George’s County, Maryland. 

and said property does not fall within the residuary estate 
under Article Eleventh of said Last Will and Testament 
as being property not specifically devised. 


Respectfully submitted: 


Dated October 28,1953. 


William C. DeLacy 
Special Master • 


• ##««*### 


# 


55 Stipulation 

It is hereby stipulated and agreed by Benj. W. Dulany, 
attorney for plaintiffs, and J. Edward Burroughs, Jr., 
attorney for Defendant Ann Bowie Smith, that the three 
affidavits attached hereto and prayed to be read as a part 
hereof be admitted in evidence before William C. DeLacy, 
Special Master, without formal proof. It is further 
stipulated that the facts stated in these affidavits represent 
the substance of the testimony of these witnesses but this 
stipulation does not cover the truth of the facts contained 
in said affidavits. 


Signed Benj. W. Dulany, 

Attorney for Plaintiffs', 

; 

Signed J. Edward Burroughs, Jr., 
Attorney for Defendant 
Ann Bowie Smith. 
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56 Affidavit 

County of Prince George’s) 

State of Maryland ) 

I, James Greer, being first duly sworn, according to law, 
on oath depose and say: 

That I was an employee of Eleanor Patterson at Dower 
House, Prince George’s County, Maryland, for a number 
of years and up to the time of her death; that my duties 
were as an outside man engaged in gardening and the 
farming operations which were carried on at Dower House. 

That from the time the said Eleanor Patterson acquired 
title to the Hunnicutt property, which lies directly across 
the road from the Dower House, until the time of her death 
the barn on the said property was used for the storage 
of hay harvested from Dower House proper and the 
property w T as used as a part of the farming operations of 
Dower House during the entire time. 

Signed James Greer 

Seal: 

Subscribed and sworn to before me this 9th day of 
September, 1950. 

My Commission Expires May 7th, 1951 

Signed Joseph E. Flynn 
Notary Public 
Prince Geos Co. Md. 

********** 

57 Affidavit 

County of Prince George’s ) 

State of Maryland j 

I, George Taylor, being first duly sworn, according to 
law, on oath depose and say: 

That I vras an employee of Eleanor Patterson at Dower 
House, Prince George’s County, Maryland, from the time 
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she acquired the property until her death; that my duties 
were as an outside man engaged in gardening and the 
farming operations which were carried on at Dower House. 

That from the time the said Eleanor Patterson acquired 
title to the Hunnicutt property, which lies directly across 
the road from the Dower House, until the time of her 
death the barn on the said property was used for the 
storage of hay harvested from Dower House proper and 
the property was used as a part of the farming operations 
of Dower House during the entire time. 

Signed George Taylor 

Seal: 

Subscribed and sworn to before me this 9th day of 
September, 1950. 

My commission expires May 7th, 1951. j 

Signed Joseph E. Flynn 
Notary Public 
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Dear Mr. Dulany: 


Sag Harbor, L.I. N.Y. 
March 11, 1953 


Mrs. Patterson did offer me the Hunnicutt property 
opposite her gate. 

The condition being, if at any future date I would care to 
dispose of it, it should be with her approval. 

Truly yours, 

Signed Emily Stafford 


Witness 

Cortland H. Edwards 
Stamp: 

Cortland H. Edwards 

Notary Public, State of New York 
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Appointed and Residing in Suffolk Co. 

Suffolk County Clerk’s No. 52-1078500 
Queens County Reg. No. 52-1078500 
Nassau County Clerk’s No. 52-1078500 
Commission Expires March 30, 1953 

59 Stipulation 

It is hereby stipulated and agreed by J. Edward 
Burroughs, Jr., attorney for defendant Ann Bowie Smith, 
and Benj. W. Dulany, attorney for the estate of Eleanor 
Patterson, deceased, that the excerpts from the paper 
writing purporting to be a last will and testament of 
Eleanor Patterson, bearing date the 31st day of August, 
1944, and filed in the Office of the Register of Wills of the 
District of Columbia, be admitted in evidence before 
William C. DeLacy, Special Master, without formal proof. 

It is further stipulated and agreed that the signature 
of Eleanor Patterson contained on each page of the afore¬ 
said paper writing is the true signature of the said 
Eleanor Patterson, deceased. 

It is understood by the parties hereto that J. Edward 
Burroughs, Jr., as attorney for Ann Bowie Smith, reserves 
all rights to object to the admissibility of the annexed 
excerpts on grounds other than its authenticity. 

Signed J. Edward Burroughs, Jr., 
Attorney for 
Ann Bowie Smith, Deft . 

Signed Benj. W. Dulany, 

Attorney for Estate of 
Eleanor Patterson, dec’d. 

Dated: April 15, 1953. 

• ***•##*•* 

60 Excerpts from a paper writing purporting to be 
a last will and testament of Eleanor Patterson, 

bearing date the 31st day of August, 1944, and filed in the 
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Office of the Register of Wills for the District of Columbia. 
Each page of this paper writing bears the signature of 
Eleanor Patterson: 

“Fourth: I give, devise and bequeath unto my friend, 
Rhoda Christmas, of Prince Georges County, Maryland, 
my real estate situate across from the lake of my “Dower 
House” estate, hereinafter described, said real estate 
having been acquired by me about two years ago, 
absolutely and in fee simple.” 

• « • * • 

11 Sixth : I give, devise and bequeath to my friend, Ann 
Bowie Smith, of Melwood, Marlboro, Maryland, the wife 
of Edward James Smith, my estate known as “Dower 
House” situate in Prince Georges County, Maryland, in¬ 
cluding all of the real property, improvements and houses 
comprising the same, and the house furnishings contained 
in the said improvements, as well as all farm and other 
equipment and livestock in and upon said premises, 
absolutely and in fee simple.” 

# # * # * • # • • 1 • 

; 

61 Filed Nov. 10, 1953 i 

Objections to Master's Seventh Interim Report 

The plaintiffs herein object to the Seventh Interim 
Report of William C DeLacy, Special Master, filed herein 
on the 30th day of October, 1953, in the following 
particulars: 

i 

1. The general conclusion of law stated in the second 
paragraph on page 9 of said Report is contrary to law and 
the evidence herein and should be set aside. 

2. The Master’s specific conclusion of law, Number 2, 
is not based on any evidence presented in this case. 
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Plaintiffs concur in the statement that Eleanor Patterson 
was fond of Ann Bowie Smith and in recognition of her 
affection devised to the said Ann' Bowie Smith her 
“Dower House” estate and established a trust fund to pay 
the maintenance expenses of said estate. There is, how¬ 
ever, no evidence to substantiate the Master’s conclusion 
that Eleanor Patterson intended Ann Bowie Smith to have 
the 16 1 /* acre tract known as the “Hunnieutt Tract”. 

3. The Master’s specific conclusion, Number 4, is con¬ 
trary to law and to the evidence herein. Despite the fact 
that Eleanor Patterson was partially motivated by a desire 
to settle a boundary dispute along the north side of the 
“Dower House” estate when she directed Charles Menard 
to make a survey of the “Dower House” estate, it is not 
disputed that she personally pointed out all the boundaries 
of the “Dower House” estate and did not include within 
these boundaries the “Hunnieutt Tract”. The survey by 
Charles Menard (Plaintiffs Menard Exhibits No. 1 and No. 

2) goes much further than settling the northern 
62 boundary of the “Dower House” estate; all of the 

remaining boundaries of the “Dower House” estate 
as well as all of the roads and dwellings at the “Dower 
House” and Lake Eleanor are clearly set forth in this 
survey. For the reasons stated above the survey of 
Charles Menard is highly significant and should have been 
given great weight by the Master in determining whether 
Eleanor Patterson considered the 16Y> acre “Hunnieutt 
Tract” as having been incorporated into the “Dower 
House” estate. 

4. The Master’s specific conclusions, Numbers 6 and 7, 
are contrary to law and to the evidence herein. The only 
evidence which is not of its very nature speculative and 
which shows clearly that Eleanor Patterson did not con¬ 
sider the “Hunnieutt Tract” as an integral part of the 
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i 


“Dower House” estate is her declaration in the form of a 
will dated August 31, 1944. Article Fourth of this will 
devises the “Hunnicut Tract” to Rhoda Christmas in the 
following language: 

“Fourth: I give, devise and bequeath unto my friend 
Rhoda Christmas, of Prince Georges County, Maryland, 
my real estate situate across from the lake of my ‘Dower 
House’ estate, hereinafter described, said real estate 
having been acquired by me about two years ago, 
absolutely and in fee simple. 

Article Sixth of the same will devises the “Dower House” 
estate to Ann Bowie Smith in the following language: 

“Sixth: I give, devise and bequeath to my friend, Ann 
Bowie Smith, of Melwood, Marlboro, Maryland, the wife 
of Edward James Smith, my estate known as ‘Dower 
House’ situate in Prince Georges County, Maryland, in¬ 
cluding all of the real property, improvements and houses 
comprising the same, and the house furnishings contained 
in the said improvements, as well as all farm and other 
equipment and livestock in and upon said premises, 
absolutely and in fee simple.” ; 

It is to be clearly noted that Article Fifth of the last will 
and testament of Eleanor Patterson, dated June 21, 1946, 
in devising the “Dower House” estate to Ann Bowie 
Smith uses the identical language of Article Sixth of the 
will of August 31, 1944. Without substantial evidence 
which would conclusively prove that the testatrix had in¬ 
corporated the “Hunnicutt Tract” into the “Dower 
House” estate after executing her will on August 
63 31, 1944, it is impossible to conclude Article Fifth 

of the will of June 21, 1946, devises the “Hunnicutt 
Tract” to Ann Bowie Smith. It cannot be logically argued 
that the two identical provisions of the 1944 and 1946 wills 
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devise estates of different sizes. The Special Master has 
completely ignored this the most important single piece 
of evidence and has based his conclusion on the fact that 
the identical provisions of both wills could devise the 
“Hunnicutt Tract” to Ann Bowie Smith. It is not a 
question of whether the identical language of the two wills 
is legally sufficient to pass title to the “Hunnicutt Tract” 
to Ann Bowie Smith but rather a question of the intention 
of the testatrix. Her intention not to include the 
“Hunnicutt Tract” in the devise of the “Dower House” 
is unequivocally shown by her declaration in the form of 
a will dated August 31, 1944. There is not one scintilla 
of evidence in the record nor any finding by the Master 
which tends to prove that testatrix incorporated the 
“Hunnicutt Tract” into her “Dower House” estate after 
the 1944 declaration. The Master can only say as the 
basis of his conclusion that he feels that the “Hunnicutt 
Tract” should have been devised to Ann Bowie Smith; and 
without citing any supporting evidence states that the 
testatrix exercised her woman’s prerogative and changed 
her mind after the clear declaration of her intent in her 
1944 will. Surely a judicial construction of the will of 
Eleanor Patterson should be based upon such concrete 
evidence as the declaration of testatrix and not on the un¬ 
substantiated whim or supposition of the Master. 

5. The Master’s specific conclusion, Number 8, is con¬ 
trary to law and the evidence herein. 

Plaintiffs move the Court to set aside the conclusions 
of law objected to above and to make its own conclusions 
of law upon the evidence reported herein, namely: 

1. The 16% acre tract situated across the road from 
the “Dower House” estate and known as the 
64 “Hunnicutt Tract” was never incorporated into the 
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‘‘Dower House” estate and was not specifically devised to 
Ann Bowie Smith under Article Fifth of the last will and 
testament of Eleanor Patterson, deceased. i 

2. The aforesaid tract was devised as a part of the 
decedent’s residuary estate under Article Eleventh of the 
last will and testament of Eleanor Patterson, deceased. 

Benj. W. Dulany 
Attorney for Plaintiffs 
822 Southern Building 
Washington 5, D. C. 

Jackson, Nash, Brophy, Barringer & Brooks 
Of Cowisel j 

Douglas, Obear & Campbell 
Of Counsel 

* • * * * • * * # * 

65 Filed Nov. 10,1953 

Motion to Sustain Plaintiffs Objections to Seventh Interim 
Report of the Special Master 

Plaintiffs move the Court to sustain the Objections to 
the Seventh Interim Report of the Special Master filed 
herein on the 10th day of November, 1953, and to set aside 
the conclusions of law objected to and to make its own 
conclusions of law upon the evidence reported herein, 
namely: 

1. The 16^ acre tract situated across the road from the 
“Dower House” estate and known as the “Hunnicutt 
Tract” was never incorporated into the “Dower House” 
estate and was not specifically devised to Ann Bowie 
Smith under Article Fifth of the last will and testament 
of Eleanor Patterson, deceased. 
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2. The aforesaid tract was devised as a part of the 
decedent’s residuary estate under Article Eleventh of the 
last will and testament of Eleanor Patterson, deceased. 

Benj. W. Dulany 
Attorney for Plaintiffs 
822 Southern Building 
Washington 5, D. C. 

Jackson, Nash, Brophy, Barringer & Brooks 
Of Counsel 

Douglas, Obear & Campbell 
Of Counsel 

68 Filed Nov. 17, 1953 

Motion to Adopt Seventh Interim Report of the Master 

Defendant, Ann Bowie Smith, moves the Court to adopt 
the Seventh Interim Report of the Special Master, 
William C. DeLacy, filed herein on the 30th day of 
October, 1953, and to adopt the findings of fact and con¬ 
clusions of law of the Master as its own. 

J. Edward Burroughs, Jr. 
Attorney for Ann Bowie Smith 
1625 K Street, N. W. 
Washington, D. C. 

• ••••••••• 

70 Filed Nov. 17, 1953 

Comments on Objections to Master's Seventh Interim Report 

Plaintiffs make no objections to the facts found by the 
Master, hence, they must be taken as amply supported by 
the evidence and thus correct. It is with the conclusions 
drawn from those facts that Plaintiffs find fault. The ob¬ 
jections will be discussed seriatim: 


1. The conclusion set forth in the second paragraph on 
page 9 is amply supported by the evidence and is the only 
reasonable inference to be drawn from the facts found by 
the Master. 

2. The Master’s specific conclusion Number 2 is sound 
for the reason that the uncontroverted evidence is that 
Eleanor Patterson purchased the 1614 acre tract for the 
sole and only reason of protecting the entrance to “ Dower 
House”. Under the circumstances it is only reasonable 
and natural to draw this conclusion. 

3. The Master’s specific conclusion, Number 4, is amply 
justified by the evidence. The survey of Charles Menard 
is of no significance in this case. It is true, as Plaintiffs 
state, that “The survey by Charles Menard goes much 
further than settling the northern boundary of the ‘Dower 
House’ estate;” but it is also true that he exceeded his 

instructions in locating roads and dwellings within 
71 the boundaries of “Dower House” proper and the 
naming of the fish pond “Lake Eleanor”. These 
facts were considered by the Master in making his con¬ 
clusion. 

4. The Master’s specific conclusions, Numbers 6, 7 and 
8 are consistent with law and the facts. As pointed out by 
the Master, Eleanor Patterson purchased the 1614 acre 
tract for the purpose of protecting “Dower House” proper 
and she held it until her death although she had numerous 
offers from prospective purchasers for its sale at consid¬ 
erably more than it cost. From these facts, the only rea¬ 
sonable conclusion is that she considered it a necessary 
part of “Dower House”. This being so, the fact that she 
devised the 1614 acres to Rhoda Christmas in the 1944 
Will is of no significance. The same result would have 
followed had testator devised 10 acres from the original 
“Dower House” tract to Rhoda Christmas in the 1944 
Will and revoked it in the 1946 Will. Certainly no one 
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would argue that Article Fifth of the 1946 Will was not 
sufficiently broad to include the 10 acres devised in the 
1944 Will which was revoked. 

Since the facts are undisputed and the findings are 
entirely consistent with those facts and the law, it follows 
that the Master’s Report should be adopted as the findings 
of fact and conclusions of law of the Court, and that Plain¬ 
tiffs’ Motion should be denied. 

J. Edward Burroughs, Jr. 

J. Edward Burroughs, Jr. 

Attorney for Ann Bowie Smith 
1625 K Street, N. W. 
Washington, D. C. 

# ####•**#• 

74 Filed Jan. 7, 1954 

Order Denying Motion of Defendant Ann Bowie Smith to 
Adopt the Seventh Interim Report of the Special Master 
and Granting Plaintiffs' Motion to Sustain Objections to 
the Seventh Interim Report of the Special Master 

This action came on to be heard on the motion of 
defendant Ann Bowie Smith to adopt the Seventh 
Interim Report of the Special Master and on plaintiffs’ 
motion to sustain plaintiffs’ objections to the Seventh 
Interim Report of the Special Master, and the Court 
having considered the objections to the said Seventh 
Interim Report of the Special Master and having heard 
oral argument of counsel, it is by the Court this 7th day 
of January, 1954, 

Ordered, that the motion of the defendant Ann Bowie 
Smith to adopt the Seventh Interim Report of the Special 
Master be and the same is hereby denied; and it is 

Further Ordered, that the plaintiffs’ motion to sustain 
plaintiffs’ objections to the Seventh Interim Report of the 
Special Master be and the same is hereby granted; and 
it is 
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Further Ordered, that the findings of fact as made by 
the Special Master in his Seventh Interim Report be and 
the same are hereby adopted as the findings of fact of this 
Court; but this Court concludes as a matter of law from 
said findings that the sixteen and one-half (1614) 

75 acre tract situated across the road from the “Dower 
House” estate and known as the “Hunnicutt Tract” 

was never incorporated into the “Dower House” estate of 
the decedent Eleanor Patterson, and was not specifically 
or otherwise devised by her to Ann Bowie Smith under 
Article Fifth of her last will and testament; and the afore¬ 
said tract was devised as a part of the said decedent’s 
residuary estate under Article Eleventh of the last will 
and testament of Eleanor Patterson, deceased. 

Edward M. Curran 
Judge 

• • * • * * * # * • 

76 Filed Jan. 28, 1954 

Notice of Appeal 

Notice is hereby given this 28th day of January, 1954, 
that Ann Bowie Smith, one of the Defendants in the above 
entitled cause, hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment 
of this Court entered on the 7th day of January, 1954, 
denying motion of Defendant, Ann Bowie Smith to adopt 
the Seventh Interim Report of the Special Master and 
granting Plaintiffs’ motion to sustain objections to the 
Seventh Interim Report of the Special Master. 

J. Edward Burroughs, Jr. 
Attorney for Defendant 
Ann Bowie Smith 

• * * * • * * * « • 
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No. 12,122 

STATEMENT OF QUESTION PRESENTED. 

1. Did the testatrix, Eleanor Patterson, intend to include 
in the devise of her “Dower House’’ estate to Ann Bowie 
Smith, under Article Fifth of her last will and testament, 
a tract of land containing approximately 16% acres, pur¬ 
chased in 1941 and situate across the hard-surfaced County 
road from the original “Dower House” estate purchased 
in 1931. 
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IN THE 


United States Court o! Appeals 

For the District op Columbia Circuit 


No. 12,122 


Ann Bowie Smith, Appellant 
vs. 

William C. Shelton, et al., Appellees. 


Appeal From The United States District Court 
For The District oi Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 

Appellant’s statement of the case is substantially cor¬ 
rect but incomplete. When Eleanor Patterson, in 1944, re¬ 
tained Charles Menard, a civil engineer, to survey the 
boundaries of the “Dower House” she was motivated in 
the first instance by a dispute as to the northern boundary 
line of the “Dower House” estate. She and C. B. Porter, 
her private secretary, drove or walked around a large por¬ 
tion of the boundaries of the “Dower House” estate and 
pointed out the said boundaries to Charles Menard. Al¬ 
though she passed between the 16*4 acre tract, the subject 
of this litigation, and the “Dower House” estate she did 
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not point out this 16^ acre tract as part of the “ Dower 
House” estate. The survey in its complete form was very 
comprehensive consisting of several pages, including a dec¬ 
orative cover, and showing all out-buildings, roads, lakes 
and bridle paths, as well as the boundaries of the “Dower 
House” estate. (J. A. 13, 33-37) 

SUMMARY OF ARGUMENT. 

1 . The findings of fact of the Special Master which were 
adopted by the District Court are, with two exceptions, 
equivocal and inconclusive to prove that Eleanor Patter¬ 
son incorporated the I 6 V 2 acre tract purchased in 1941 and 
situate across the hard-surfaced county road from the 
“Dower House” into the said “Dower House” estate, and 
that she intended to include the said 16M> acre tract in a 
devise of the “Dower House” estate to Ann Bowie Smith 
in Article Fifth of her last will and testament. 

2 . The two controlling findings of fact, the written dec¬ 
laration of Eleanor Patterson in 1944, and the declaration 
made to Charles Menard, as substantiated by his survey 
made in the same year, conclusively prove that Eleanor 
Patterson had not incorporated the said 16M> acre tract 
into her “Dower House” estate and did not intend to in¬ 
clude it in a devise of said “Dower House” estate to Ann 
Bowie Smith in Article Fifth of her last will and testament. 

ARGUMENT. 

I 

Eleanor Patterson's Motives in Purchasing the I 6 V 2 Acre Tract 
Are Equivocal and Inconclusive in Proving Her Intention to 
Incorporate Said Tract Into Her "Dower House" Estate. 

It is admitted that Eleanor Patterson, in 1941, purchased 
the 16M> acre tract in question because she heard a rumor, 
which she later ascertained to be false, that a neighbor in¬ 
tended purchasing the property for the purpose of building 
and operating a “beer joint”. (J. A. 11) The motive in 
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the original purchase of the IS 1 /* acre tract, namely, the 
protection of the entrance to her “Dower House” estate 
cannot be said to be conclusive in determining whether 
she intended to incorporate the said tract into the “Dower 
House” estate in a will written five years later. This is 
apparent when it is noted that Eleanor Patterson learned 
that her original fears concerning the use of this property 
were wholly unfounded. 


n 

Eleanor Patterson's Offer to Make a Conditional Gift of the 16 V2 
Acre Tract to Mrs. Stafford Is Inconclusive in Proving Her 
Intention to Incorporate Said Tract Into Her Said “Dower 
House" Estate. 

Eleanor Patterson offered to give the 16 1 /* acre tract to a 
Mrs. Stafford upon condition that if she wished to dispose 
of it, such disposition would be only with the donor’s ap¬ 
proval. This fact tends to prove that Eleanor Patterson 
did not consider the 16 V 2 acre tract as incorporated into the 
“Dower House” estate. She placed no restrictions on the 
use which Mrs. Stafford could make of the property and 
made no conditions as to the sale of the property after her 
death. There is no evidence and there is no finding of fact 
that Eleanor Patterson ever contemplated disposing of 
any part of the “Dower House” estate by gift, sale or 
otherwise. In fact the opposite is clearly evident. She jeal¬ 
ously guarded the “Dower House” estate and at the slight¬ 
est encroachment had a survey made of the disputed bound¬ 
ary line. 

m 

The Use Made of the I6V2 Acre Tract Is of No Assistance in 
Determining Whether the Testatrix Intended to Incorporate 
the Said Tract Into the “Dower House" Estate. 

j 

As an inspection of the premises disclosed and the find¬ 
ings of fact of the Special Master so stated, the only im¬ 
provement on the said tract consisted of a tumbled down 
garage or shed in which a small amount of hay had been 



stored. (J. A. 11, 12) Neither the “Dower House” estate 
nor the 16M> acre tract were ever extensively or seriously 
farmed and the very limited use made of the 16acre tract 
is of no consequence. 

IV 

The Survey oi Charles Menard Made in 1944 and the Directions 
Given Him by Eleanor Patterson Clearly Show That She 
Did Not Consider the IGV 2 Acre Tract as Having Been Incor¬ 
porated in the "Dower House" Estate. 

In 1944 Eleanor Patterson had Charles Menard, a civil 
engineer, make an elaborate survey of the “Dower House” 
estate. This survey was in great detail and consisted of 
several large pages stapled together with an attractive 
cover. The several sheets showed all of the boundaries of 
“Dower House” estate, as well as all roads, lakes, bridle 
paths and out buildings. While it is admitted that a dis¬ 
pute as to the northern boundary of the estate motivated 
this survey in the first instance, it is evident at a glance 
that the survey went far beyond settling the boundary dis¬ 
pute. Eleanor Patterson and her personal secretary, C. B. 
Porter, took Charles Menard around the boundaries of the 
“Dower House” estate and pointed them out to him. Al¬ 
though they passed between the I 6 V 2 acre tract and the 
“Dower House” estate, the boundary line pointed out by 
Eleanor Patterson excluded the said 16M> acre tract. When 
the survey was submitted to Eleanor Patterson for her 
approval she did not raise any question as to the omission 
of the said tract. This is clearly a declaration of Eleanor 
Patterson by word and act that she did not consider the 
1 6 V 2 acre tract as an integral part of or incorporated in the 
“Dower House” estate. 


5 


v 

The Written Declaration of Eleanor Patterson in the Form of a 
Prior Will Is Conclusive of Her Intention to Exclude the I 6 V 2 
Acre Tract From the Devise of "Dower House" Estate. 

Appellant admits that the last will and testament of 
Eleanor Patterson is ambiguous in that the description of 
the property devised to Ann Bowie Smith is so incomplete 
and so general as to require extrinsic evidence for proper 
identification. Mitchell v. Merriam, 88 U. S. App. D. C. 213, 
188 F. 2d 42, certiorari denied, 71 S. Ct. 855, 341 U. S. 935, 
95 L. Ed. 1363. 

In determining the extent of the property devised, the 
intent of Eleanor Patterson is the controlling factor to be 
considered and where there is an ambiguity in a will which 
justifies consideration of extrinsic evidence, prior wills of 
the testatrix are competent to show her intent. Bulkley v. 
Moss, 109 Conn. 170, 145 Atl. 882, 94 ALR 247; Page on 
Wills, Vol. 4, p. 882. 

Eleanor Patterson, in 1944, executed a paper writihg in 
the form of a last will and testament which proved beyond 
question that she did not consider the 16% acre tract as an 
integral part of her “Dower House” estate. Article Fourth 
of the will of August 31, 1944, devised the 16% acre tract 
to Rhoda Christmas in the following language: 

“Fourth: I give, devise and bequeath unto my 
friend Rhoda Christmas, of Prince Georges County, 
Maryland, my real estate situate across from the lake 
of my ‘Dower House’ estate, hereinafter described, said 
real estate having been acquired by me about two years 
ago, absolutely and in fee simple.” 

Article Sixth of the same mil devises the “Dower House” 
estate to Ann Bowie Smith in the following language: 

“Sixth: I give, devise and bequeath to my friend, 
Ann Bowie Smith, of Melwood, Marlboro, Maryland, 
the wife of Edward James Smith, my estate known as 
‘Dower House’ situate in Prince Georges County, 
Maryland, including all of the real property, improve- 



ments and houses comprising the same, and the house 
furnishings contained in the said improvements, as 
well as all farm and other equipment and livestock in 
and upon said premises, absolutely and in fee simple.’’ 

It is to be clearly noted that Article Fifth of the last will 
and testament of Eleanor Patterson, dated June 21, 1946, 
in devising the “Dower House” estate to Ann Bowie Smith 
uses the identical language of Article Sixth of the will of 
August 21,1944. Without substantial evidence which would 
conclusively prove that the testatrix had incorporated the 
16y 2 acre tract into the ‘ 1 Dower House ’ ’ estate after execut¬ 
ing her will on August 31, 1944, it is impossible to conclude 
Article Fifth of the will of June 21, 1946, devises the 16M> 
acre tract to Ann Bowie Smith. 

It cannot be logically argued that Eleanor Patterson in¬ 
tended the two identical provisions of the 1944 and 1946 
wills to devise estates of different sizes. The Special Mas¬ 
ter in his conclusions of law completely misconstrued this 
the most important single piece of evidence. Neither the 
Special Master nor the appellant in her brief considered the 
prior will as a declaration of the testatrix but dismissed it 
from further consideration by stating that the identical 
provisions of both wills could devise the 16% acre tract to 
Ann Bowie Smith. It is not a question of whether the iden¬ 
tical language of the two wills is legally sufficient to pass 
title to the V 0 V 2 acre tract to Ann Bowie Smith but rather a 
question of the intention of the testatrix. 

The intention of the testatrix as declared in her prior will 
and substantiated in her directions to Charles Menard is 
conclusive in construing this provision of her will. There 
is not a scintilla of evidence in the record nor are there any 
findings by the Special Master which tend to prove that 
testatrix incorporated the I 6 V 2 acre tract into her “Dower 
House” estate after the declaration made in her 1944 will. 
The master can only say as the basis for his conclusions 
of law that he feels that the I 6 V 2 acre tract should have been 
devised to Ann Bowie Smith and without finding any sup- 
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porting evidence states that the testatrix exercised her wom¬ 
an’s prerogative and changed her mind after the clear and 
unequivocal declaration of her intent in her 1944 will. The 
United States District Court for the District of Columbia 
in its judicial construction of the will of Eleanor Patterson 
based its conclusions of law upon the concrete evidence of 
the declarations of the testatrix rather than upon unsub¬ 
stantiated whims or suppositions as did the Special Master. 

CONCLUSION 

The District Court correctly concluded that intention of 
the testatrix as clearly expressed by her own declarations 
was controlling in this action. This certainly was not error. 
Appellees submit that the decision of the District Court 
should be sustained. 

Respectfully submitted, 

Edmund D. Campbell, 

Benj. W. Dulany, 

Attorneys for Appellees, 

822 Southern Building, 
Washington 5, D. C. ' 

Douglas, Obear & Campbell, 

Of Counsel . 

Jackson, Nash, Bbophy, Barringeb & Brooks, 

Of Counsel. 



